E.D. NO. 76-5

STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION

In the Matter of .

TOWNSHIP OF LOWER MUNICIPAL UTILITIES AUTHORITY,
Public Employer,

- and -

CIVIL & PUBLIC EMPLOYEES UNION LOCAL 1983,

IBPAT, AFI~CIO, . Docket No. RO-101lL
Petitioner,

- and -
CAPE MAY COUNCIL NO. 19, NJCSA,
' Intervenor.
SYINOPSIS

The Executive Director sustains a challenge to a ballot where, among
other things, the employee in question, in contrast to unit members, is péid
a salary and works only three to four hours a day, three days a week. ~, Thus,
no employee organization is certified as the majority representative of the

blue-collar employees of the employer.
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DECISION AND CERTIFICATION OF RESULTS OF ELECTION

On March 31, 1975, a Petition for Certification of Public Employee
Representative was filed with the Public Employment Relations Commission
("Commission") by the Civil & Public Employees Union Local 1983, IBPAT,
AFL-CIO ("Petitioner") with respect to certain employees of the Township of
Lower Municipal Utilities Authority ("Authority"). The petition was sup-
ported by a valid showing of interest. On or about April 10, 1975, Cape May
Council No. 19, NJCSA, ("Intervenor") moved to intervene in this matter in
accordance with N.J.A.C. 19:11-1.13(a). This motion was granted on April 22,
1975.

Thebpa,rties executed an Agreement ‘for Consent Election which was
approved by the undersigned on April 30, 1975. That agreement described the
a.ppropfiate ‘unit as: "All blue-collar employees employed by the Tovmship of
Lower Mum.c:n.pa.l Utllltles Authorlty, But excludlng ma.nagerla.l executlves, |
profess:.ona.l employees, craft employees, pollcemen, and superv:Lsors within

the mea.n.lng of the Act."



E.D. NO. 76-5 2.

A consent election was held on May 21, 1975. At that election, of a
total of approximately 15 eligible voters, seven ballots were cast for the
Petitioner and seven for the Intervenor. There was one ballot challenged

t . !
by Petitioner. Since this challenged ballot was determinative and could not
be resolved at the election, the Commission has not certified any employee
representative.

The. undersigned has caused an administrative investigation to be ¢on-
ducted into the matter of the challenge in order to determine the facts in
accordance with the provisions of the Agreement‘for Consent Election l/ and
N.J.A.C. 19:11—2.)4(h)-2.-/ A1l parties have been advised of their obligation
and have been.afforded an opportunity to present to the undersigned documen-
tary and other evidence, as well as statements of position, relating to the
challenged ballot. ’

On the basis of the investigation herein, the undersigned finds and
determines.as follows: e

(1) The disposition of this matter is properly based upon the ad-

minigtrative investigation herein, it appearing that no substantial
17‘The Agreemenﬁ for Consent Election provides that, "If the challenges
are determinative of the results of the election, the Executive Director
shall investigate the challenges and shall, where appropriate, issue a
notice of hearing. The method of investigation...shall be determined
by the Executive Director..."
2/ N.J.A.C. 19:11-2.4(h) provides that "...the Executive Director shall
investigate such...challenges... All parties shall present documentary

and other evidence, as well as statements of position, relating to the
...challenged ballots."
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(2)

(3)

(L)

(5)

and material factual iésues exist which may more appropriately
be resolved after a hearing. Pursuant to N.J.A.C. 19:11-2.4(i),
the issugnce of a moticé of hearing would not be appropriate
where, as here, no substantial and material factual issues have
been placed in dispute by the parties.

The Township of Lower Municipal Utilities Authority is a public
employer within the meaning of the New Jersey Employer-~Employee -
Relations Act, as amended, and éubject to its provisions.

Both Civil and Public EmployeeS'ﬁhibn‘Local 1983, IBPAT, AFI-CIO
and Cape May Councii No. 19, NJCSA are employee representatives
within the meaning of the New Jersey Employer-Employee Relations
Act, as amemded, and are subject to its provisions.

The Township of Lowep‘thicipal Utilities Authority refuses to
recognize the Petitioner as the exclusive representative of the
employees in question. Accordingly, a question concerning the
representation of public employees exists and this mafter is
properly before the undersigﬂed for determination.

There is no dispute regarding the following factual matters:

- (a) Mr. J. Goodfellow, the employee whose ballot is at issue

herein, is a part-time employee. - The total hours worked by
Mr. Goodfellow at the Authority‘ére approximately three to
four hours a day, three days a week. Mr. Goodfellow also

works for the the Cape Mathewes Ferry Commission.
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(b)

(a)

(e)

Althougthr. Goodfellow receives the same fringe benefits

"as the other employees in the unit, he is paid on a salafy’

basis, while the other-employees are paid on an hourly basis.
The hours ‘and conditions of employment in regard to the
hours required to be present in the plant are different for
Mr. Goodfellow ag compared to the ‘other employees of the
unit. ’ R

Mr. Goodfellow's responsibilivtie"s ‘for ‘the operation of ‘the -
plant and equipment are ‘di‘fferen‘t’ “from thbse of the other
employees in the unit.

Mr. Goodfellow has, in' the past, negotiated separately with
the Authority 'concerning‘hiS“hours,f wages, and conditions

of employment. =~ - -

(6) The positions of the ‘pa.»rfiésﬁna.y ‘be éimha;rized as follows:

(a)

" (v)

Although the Authority has been most co-operative in - "
supplying infomationf?egarding‘“-’this“ma,tte'r, it hag taken
no position in regard to the ‘choice of employee representa-
tive.

The ‘Petitioner asserts that the ballot of Mr. Goodfellow
should not be counted ‘because of Mr. Goodfellow's unusual .
position with the»Autl;oi'i*fl:y; It is Petitioner's contention
that Mr. Goodfellow does not share'thezrequisife community

of interest with the other members of the unit.
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‘ (¢) The Intervenor asserts that Mr. Goodfellow does, %n fact,
share a community of interest with the other members of the
unit and that hig ballot should be counted.

'.(7) The paramount consideration before the undersigned in this case
is whether Mr.‘Goodfellngshares a community of interest with the
~dther employees in the unit. If he does, it is clear that the
challenge should be overruled and his ballot counted. If this
community is lacking, the challenge should be upheld.

A number of factors need to be 'examined in determining whether a com-
mﬁnity of interest exists. The Commission has held that the mere fact that
an employee is part-time is not enough to negate his community of interest
with the overa11§group.}/ In the inétant'case,'however; there are factors
which override the part-time consideration. 'Here,‘Mr. Goodfellow is employed
by two employers, the Township of Lower Municipal Utilities Authority and the
Cape. May-lewes Ferry Commission. Appaiently,‘both employers use his services
forvthe,séme‘puipose, i.e., hiS'enginéer's‘biQeﬁse Hisg resppnsibilitieS’are,
N based on the license, much different’from the other employees of the unit.
Mr. ‘Goodfellow hasﬂthe overall responéibility‘for'insuring that the equipment
infthé plant‘fﬁnctioné‘prdperiy;‘nbt'merely thaf‘it’is working.

As to pay, Mr. Goodfellow is p@id a salary;mﬁot by the hour, as are the
other members- of the unit. Mbre'importaﬁtly; Mr. Goodfellow has, over the

years, neéotiated'sepgrately with the employer for his salary.
¥ . ! . . . .

14

3/ See In re West Milford Board of Education, P.E.R.C. No. 56 (1971).
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Finglly Mr. Goodfellow's hours and conditions of employment are ob-
viously unlike those of the other employees. Mr. Goodfellow works three to
four hours a day, three days a week. He apparently comes and goes as he
pleases, not being expected to be present at his work station during a set
time period as are the other members of thé'unit.

F All of the”above”faets“are”uncbﬁtroverted by the parties, although
the parties‘ﬁere afforded an opportunity to £efute such facts. Accordingly,
baged on the facts above deduced by the administrative investigation herein,
the undersigned finds that Mr. Goodfellow does not share a community of in-
terest:wi{h'the other members of the unit. Hence, the challenge of the
Petitioner is sustained, and the vote will not be counted. Thus, the final
tally indicates thaf each employee organization received seven votes. There-

fore, the undersigned will certify the results of the election.

CERTIFICATION OF RESULTS OF ELECTION

An' election ‘having been conducted in the abbﬁe matter under the super- _
vision of the undersigned in accbrdance with the Act and Chapter 11 of tﬁe
Commission'sﬂRuies.and it appearing that no*éxclusive representative for col-
lective negotiations has been selecféd; and no valid objections having been
filed’to the Tally of Ballots furnished to the pa:ties, or to the conduct
of the election, within the time provided therefoQ;

Pursuant to authority vested in the'unaersigned,'IT:Is HEREBY CERTIFIED
thaffatmajorityréffthe valid ballots has not beenfcastiby:$he~employees in the

|

unit described above for any employee organization appearing on the ballot.

There .is no exclusive representative of all the employees within the meaning
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]

i 3

of the New Jersay-InjloyerbEmployee'Relations Act, as amended.

1 ,‘ BY ORDER OF THE EXECUTTVE DIRECTOR

b b Bu» 7] W h\
LA R
. cutive Dinéctor

DATED: September 17, 1975
- Trenton!,New Jersey
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